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STATEMENT OF ISSUES 



r 




i. 


cut. -3. z:. :;r<c 
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Whether an environmental impact statement prepared by 
the Vermont Highway Department under the direction, 
guidance and instructions of the Federal Highway 
Administration and subsequently reviewed, reviseu and 
adopted by the Federal Highway Administration constitutes 
a "detailed statement by the responsible official" as 
required by Section 102 (2) (C) of the National Environ¬ 
mental Policy Act of 1969, 42 U.S.C. Section 4332 (2) (C). 






ji II. Whether the Sleepers River is a navigable water within 
the meaning of 33 U. S. C. Section 1362 (7). 


Ill, 


Whether the Plaintiffs - Appellants are entitled to 
equitable relief when the granting of such relief 
will result in substantial harm, injury and incovenience 
to other parties and to the general public. 

STATEMENT OF THE CASE 


The complaint in this case was filed on June 17, 1974, 
by the Plaintiffs, the Vermont Natural Resources Council, Inc.; 
Catherine Beattie, individually and as a member of the Vermont 
Natural Resources Council, Inc.; Citizens Asking For Reconsider¬ 
ation of Route 2; and Leslie A. Parker, individually ana as a 
member of Citizens Asking For Reconsideration of Route 2. The 
complaint sought to enjoin construction of three highway 
projects in the St. Johnsbury, Vermont area on the grounds that 
the environmental impact statement ("EIS") had not been 
prepared by the "responsible official" under Section 102 (2) 

(C) of the National Environmental Policy Act of 1969, 42 U. S. C. 
Section 4332 (2) (C). Additionally, it was claimed that the 

EIS was deficient in that it failed to consider alternatives 
to the location of the Sleepers River interchange and a 4.3 mile 
section of relocated U. S. Route 2. Plaintiffs further claimed 
that Defendants - Appelants were in violation of the Federal 
Water Pollution Control Act Amendments of 1972, 33 U. S. C. 
Sections 1362 (7); 1311; 1344; 407; and 403. 
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Simultaneously with the filing of the complaint, a motion 
for a temporary restraining order was also filed with the 
Court. On both June 17, and June 21, 1974, evidence was taken 
and argument was heard on Plaintiffs' application for a 
temporary restraining order. A temporary restraining order 
was granted on June 21, 1974 and construction was enjoined as to ' 
chose projects relating to a relocated U. S. Route 2, lying 

' 

westerly of the Sleepers River interchange. The Court, however, 
denied the application as it pertained to construction of the 
interchange itself. 

Commencing July 2, 1974, the District Court held a 
hearing on the merits of Plaintiffs' complaint, which hearing 
was concluded July 10, 1974. 

At the hearing extensive testimony was taken on the 

i 

gues hon of preparation of the EIS. It was, for the most part, 

actually written by Arthur Aldrich, the Vermont Highway 

leperuii.ont Location Engineer, who worked under the direct suuer- 

*■ 

vision of Arthur J. Goss, the Assistant Planning Engineer. Through'- 
ouc tr.o preparation of both the draft and final EIS, Mr. Aldrich 
an a-ajost daily consultation and communication with 
::;rdon Hoxie, Engineering Coordinator of the Federal Highway 
Administration (FHWA) Vermont office. (op. p7). Mr. Hoxie, 

Mr. Kelley and other members of the FHWA staff also frequently 
re/rewed and commented, often in writing, upon various aspects 
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j of both the draft and the final EIS. Following its review 
i of the EIS, the District Office of FHWA forwarded the EIS 
|j to the Office of Environment and Design at FHWA's regional 
: office in Delmar, New York. There an interdisciplinary 
| environmental task group operating under the direction of the 
Regional Director, Donato J. Altobelli, reviewed and commented 
upon the document. The task group included a civil engineer 
j! ^ith a master's degree in hydraulics, specializing in water 
pollution, hydraulics, soil erosion and noise; an environment- 

| 

“ J -f s t specializing in environmental wild life, ecology and 
pollution; a lawyer specializing in environmental law; a civil 
engineer specializing in soils, materials and construction 
procedures; a real estate specialist involved with relocation 
and community impact; a landscape architect specializing in 
aesthetics, terrain and general water pollution; a civil 
engineer involved with air pollution; a civil engineer primarily 
concerned with compliance with regulations, paper work and the 
like, a structural engineer and an urban planner. (Op. p 9). 

Ac the hearing David Smith, a socio-economist employed by th 
Vermont Highway Department gave extensive testimony. Nr. 

Smith was called by tne State Defendants to testify abouc 
the economic conditions in the northeast portion of the State 
and, specifically, about the St. Johnsbury area. Mr. Smith 
stated that St. Johnsbury and the area sometimes referred to 
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as "The Northeast Kingdom" had for years been an economically 
depressed area with poor transportation systems. These poor 
economic conditions have resulted in young people migrating 
from this area to other parts of the state and to other states 
an order to gain employment. He further testified that the 
interstate construction project would be a boost to the economy 

° f “ -e “ rea in 016 short r ™ ih the number of construction jobs 
made available to the local population and because of the 

2 applies and materials which would be purchased in connection 
'..'-th the project. In addition, he stated that he anticipated 

i 9r ° Wth in the the construction is completed. 

The Defendant - Intervenor, Town of St. Johnsbury, called 
r-via T. Clark, the St. Johnsbury Municipal Manager, who 
testified about St. Johnsbury's traffic problems and its 
economic situation. Mr. Clark testified that the downtown area 
;offers from severe traffic congestion, particularly during the 
nommor months and that St. Johnsbury desperately needs a by-pass. 

CUtxk described the route which would have to be followed 
U r ° aCh the inters *-ate highway in the event the so-called Route 

■ - not .;;e stated tl i, . 

at trow, winding,steep road which at one point bisects S. 

Johnsbury Academy, which is the only secondary school in L . a 
-o .-..unity. In addition, Mr. Clark stated that at. John . ,■ 

or. erienced significant increases in traffic during the ear that 
BX ‘’° 67 was Matured in Montreal. He further testified . ...t ho 
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j anticipated another substantial increase in traffic during the 
isummer Olympics which are scheduled for Montreal in 1976, 

I 

Mr. Clark then told of the difficulty which the Town of 

Jst. Johnsbury has had in attracting new industries to the Town. 

ij 

:.Ke stated that this was especially significant at this time 
I because the Ralston Purina Corporation, which is one of the 
jmajor employers in St. Johnsbury, is closing its plant and 
jmill. Mr. Clark stated that one of the greatest problems in 

i attracting industry has been a lack of adequate transoortatior. 

* 

facilities. Mr. Clark further stated that the Town had lost 

seventeen properties from its grand list of taxable real 

i 

; estate through condemnation in connection with the interchange 

I 

;which is the subject of this appeal, and that the Town had lost, 

ji. 

m total, eighty properties from its grand list in connection 
;with all interstate construction in St. Johnsbury and that the 
'.'own needed the economic benefits which would be realized from 


-he completion of the interstate to off-set these losses. 

Mr. William Stowe, a Selectman of the Town of St. Johnsbury, 
*.nd Chairman of the Science Department at St. Johnsbury 
ncademy, testified concerning the impact which construction 
the Route 2 interchange would have upon the Sleepers 
zLver. Mr. Stowe testified, in substance, that while he agreed 
with Mr. Mold, the Director of the Fairbanks Museum, that 
-he Sleepers River was important as an educational resource 
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and as an outdoor laboratory, to the people of St, 


JOHN >OU*Y, VEKMONT 






Johnsbury, that the area proposed to be channelized was not 
unique. He further testified that the same geological 
characteristics of the Sleepers River could be observed and 
studied just upstream from the area of the proposed 
channelization. Kr. Stowe also expressed grave concern that with' 
out the Route 2 interchange, traffic would be increased on 
Main Street which bi-sects St. Johnsbury Academy. 

The District Court found that in its opinion the 
equity sharply favored the Defendants and stared "for that 
reason, as our previously issued Judgment Order discloses, 
we find in their favor and decline to enjoin rhe construction 
of the Sleepers River interchange either preliminarily or 
permanently". 


ARGUMENT 

FOIKT I 

The environmental impact statement prepared by the 
Vermont Highway Department with direction, guidance and 
assistance and daily communication with the Federal Highway 
.. ministration which was then reviewed, revised and adopsad 
by the Federal Highway Administration complies with Section 
102 (2) (C) of the National Environmental Policy Act oi _96£, 

42 U. S. C. Section 4332 (2; (C). 

Section 102 (2) (C) of NEPA requires in the language of 

the statute that every Federal agency "include in every 
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recommendation or report on proposals for... major Federal 
actions significantly affecting the quality of the human 
environment, a detailed environmental impact statement by the 
responsible official...". We submit that this requirement 
of NEPA does not require FHWA to actually write the EIS itself. 
That under the language of the statute FHWA may delegate the 
responsibility for gathering the information and undertaking the 
research necessary to prepare an adequate EIS. We further say 
that it is quite appropriate and proper for FHWA to delegate 
this responsibility to the appropriate State Highway Deparcment, 
to wit, the Vermont Highway Department. 

The procedure followed by FHWA and the Vermont Highway 
Department in the instant case follows a procedure similar 
to that approved by five United States Circuit Courts in 
highway cases and in certain ocher cases in which NEPA required 
an HIS to be prepared. Iowa Citizens For Environmenta l 
?-> uality, Inc , v. Voioe, supra ; Citizens* Environmental Council 
Vl VoToe, 484 F. 2d 870 (10th Cir. 1373); Finish Allatoona's 
In terstate Right, Inc, v. Volpe , 484 F. 2d 038 (5th Cir. 1973); 
Li fe of the Land v. Brineca r, 485 F 2d 460 (9th Cir. 1973); 
Movement Against Destruction v. Volpe, F. 2d (4th Cir. 


(4th Cir, 


March IS, 1974). 


The instant case may be distinguished from Greene County 
Pl anning Board vs. F. P. C. , 455 F. 2d (2d Cir.) Cert, 
denied, 409 U. S. 849 (1972), which Plaintiffs - Appellants 


-ir.bUUNY. Vfc»!/.!v*.vr *1 
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heavily rely upon. The Greene County case involved an EIS 
prepared by an applicant for a license before the Federal Power 
Commission ( FPC"). In the instant case the Vermont Highway 
Department is not an applicant for a license before FKWA as 
the power authority of the State of New *ork was an applicant 
for a license before the FPC. 

m addition, the FHWA is basically a conduit through which 
funds for Federal aid highway projects are disbursed to State 
highway departments. FHWA does not have the planning 
capability to physically write an EIS. The planning and 
development agency with an adequate staff for this task exists 
within the Vermont Highway Department and we submit that they 
were the proper agency to physically write and prepare an EIS 
“ftfier the direction, guidance and specifications of FHWA 
pursuant to policies and procedures manual 9C-1. In this case 
the District Court has made a specific finding that FKWA was in 
almost constant communication with Vermont Highway Department 
concerning preparation of the EIS, and specifically, tie at FKWA' s 
iiput was included in the statement, that it helped pr pc re the 
responses to the comments received on the draft and that the 
r < 5 -onal office of the FKWA after a "searching review" added 
its own comments. (Op. P12). The trial court specific . .1/ 
distinguished the procedure used in this case from that which 
w-s criticised in Greene County (supra). 


I.MOIT !) 
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POINT II 


The Sleepers River is not a navigable water within the 
meaning of 33 U. S. C. Section 1362 (7). 

Plaintiffs - Appellants' claim that the Defendants' 
activities on the Sleepers River are in violation of the 
Federal Water Polution Control Act Amendments of 19 72, 33 U. S. C.j 
Sections 1301, 1444. The appeal is based upon a contention 
chat the Sleepers River is a navigable water as that term is 
defined by the Rivers and Harbors Act. We understand that the 
Federal Defendants are devoting a substantial portion of their 
brief to this question and, therefore, the Intervenor - Defendant 

j 

Appellee will not dwell on this issue. 

However, we think it is significant that the District 
Court made a specific finding below. 

The District Court stated "the evidence clearly shows 

I 

than the Sleepers River is not a navigable water. The 

river must constitute a highway 'over which commerce is or may 

i 

be carried on with other states or foreign countries in tie 

1 

• 

customary modes in which such commerce is conducted by .'near' 

1 

IJX_ at 563. Additionally, water may be deemed'navigsolo' 
if 'it has been used or was suitable for use (as a hierhway 

i 

j 

over which commerce could be carried) in the past, .... It 
could be made suitable for use in the future by reasonable 
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improvements. ' Rocnester Gas & Electric Corporation v. 

Federal Power Commission , 344 F. 2d 594, 596 (2d Cir.), 

Cert, denied, 382 U. S. 832 (1965). But the Plaintiffs 
have failed to show that such use is, ever was, ever would 
have been, or ever would be appropriate to the Sleepers River." 


POIh'T III 


Che granting of an injunction prohibiting construction of 
, the Sleepers River interchange and the interstate in the area 
of the Sleepers River will cause serious harm and inconvenience 
1 to the Town of St. Johnsbury and to the general public. 

Plaintiffs - Appellants appear to suggest in their brief 
chat they are entitled to injunctive relief upon the showing of 
a violation of a Federal statute together with evidence that 
chey will suffer irreparable harm. We submit that these two 
elements are not sufficient when there is additional evidence 
miwu ounar parties and the general public will suffer hare, and 
—r* co 1 1 vo x wi a co • 

— Cou*.t stpcd. x ocnc* cine, tine jis v cu 


Co : .re specifically seated that to grant Plaintif. 


one x• ..ie. 


’•770i ;.uiS AT LA'.'.' 
JCK. V . uUHY. Vu'lMC.d* 


pinyed for would result in a delay in the Town of St. Jc w.saury 
:*c .lining those manifest benefits which construction of the 
.u.; or.', sate would provide. The Court found these benefit. >.o 
include a reduction in traffic congestion, a substantial number o 
construction jobs in a high unemployment area, and apparent, but 

i h* 

loos tangible economic benefits to an economically depressed area 

(Cp. P36). We submit that the Court below properly considered 







i 

1 I 

II 

I 

li these items of harm and inconvenience to the Town of St. 

I Johnsbury and to its population in balancing the equities 

II 

| and in denying Plaintiffs the relief sought. 

it 

Chief Justice Burger, sitting as a Circuit Justice,in 
passing on applications requesting a stay of a preliminary 

' 

| 

li injunction stated "our society and its governmental instrument- 

11 

■'i alities, having been less than alert to the needs of our 
11 environment for generations, have now taken protective steps, 
j: These developments, however praiseworthy, should not lead 

i 

,i 

| Courts to exercise equitable powers loosely or casually whenever 

ii 

a claim of 'environmental damage' is asserted. 

The world must go on and new environmental legislation 
j must be carefully meshed with more traditional patterns of 
Federal regulation. The decisional process for judges is one 
of balancing and it is often a most difficult task." 

Aberdeen it Rockfish Railroad Co. et al. , Applicants v . 

S undents Challenging Regulatory Agency Procedures (SCRAP) 
o :_nl._ and I nterstate Commerce Commission v. Students C v.. ■ lun ging 
I rah u-»r y Agency Procedures (SCHA?) et al . 400 7 J. S. 12C7 

j 

2' L bd 2d, 33 S. Ct. 1 (1972). 

Although Justice Burger upheld the lower court in . nying 
the application for a stay, we think that the rule recited above 
is applicable in the instant case. 

TT i. 2 ...... 

fi ii Wt . Li 

irrw ; era t 

jOH ..iUUfiV, v*:i« •: JUT >, 
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Nowhere does NEPA require or mandate the granting of 
injunctive relief for every violation of the act. We submit 
that in passing on such an application, it is right and proper 
for the trial Court to balance the equities as between the 
interest of each of the parties and as to the interest of the 
general public. The United States Supreme Court in Hecht 
Company v. Bowles stated "an appeal to the equity jurisdiction 
conferred on Federal District Courts is an appeal to the 
sound discretion which guides the determination of courts of 
equity." Kecht Company v. Chester Bowles 321 U. S. 321, 88 L Ed, 
754, (1943). 

In Kecht v . Bowles (supra) it was argued that the language 
of the statute involved did not permit the exercise of 
discretion in granting injunctive relief for violations of the 
Emergency Price Control Act, 56 STAT 23, C 26, 50 USCA Appx. 
Section 901, 925, 11 FCA Title 50, Appx. 25,(Section 201,205). 
rne Court stated "it is, therefore, even more compelling 
t: conclude that, if Congress desired to make such an 
abrupt departure from traditional equity practice as is 
suggested, it would have made its desire plain. Ilcnce, wa 
c iolve the ambiguities of Section 20s (A) in favor or .-*t 
interpretation which affords the full opportunity for equity 
courts to treat enforcement proceedings under this emergency 
legislation in accordance with their traditional practices, 
as conditioned by the necessities of the public interest which 
Congress has sought to protect." 
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| The District Court specifically found that the construction 
of the interchange is necessitated for adequate service of 

i the existing roads and streets with 1-91, whether or not U. S. 

;| Aoute 2 is eventually re-located in its entirety. (Op. P 35) . 

The Court further found that as it weighed in balance what 
Plaintiffs hoped to accomplish by the pending action and the 
realities of the situation as the Court found them to be, that 
, ' it must reach the conclusion that to enjoin the construction 

of the interchange at this stage so that the Defendants may 

ii 

; effect a modification to the SIS to include the missing 
i alternative and to allow the procedures prescribed by PPM 90-1 

ij 0 

i to be followed as to such revised EIS would be unwarranted 

I! 

■ and against good conscience. We believe that in view of the 

Court's specific finding in this area that Plaintiffs- 

I 

Appellants nust establish that the Court abused its discretion 
an arriving at this result. There is not a scintilla of 
evidence in the record to support such a claim. 

It should be noted that the District Court found that the 
evidence in the case made downweight on the scales in favor of 
the Defendants and in one language of the Court "the equities 
sharply favor the Defendants". The District Court made .....is 
determination after listening to five and one half days of 
testimony and Represents a finding which should only be upset 
upon a clear showing of an abuse of discretion by the District 
J udge. 

iV;VfiJ .. 

AHi! WiL . 

ATTOi '.CYS l i ow ; 

I 

. jtJhN uujry. \ so... 
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COX ON 


The EIS, prepared under the direction, guidance, supervision 
and specification of FHWA and later reviewed, revised and 
adopted by FHWA, meets all of the requirements of NEPA. In 
audition, the Sleepers River is not a navigable water within 
the meaning or the Rivers and Harbors Act. Finally, we say 
-hat tne granting of an injunction prohibiting construction 
of the Sleepers River interchange and of the interstate in 
the area of the Sleepers River will cause serious harm and 
inconvenience to both the Intervenor, Town of St. Johnsbury, 
and to the general public. Therefore, the decision below 

t ' ae orcer of the District Court denying injunctive relief to 
tne Plaintiffs should be affirmed. 

Respectfully submitted. 
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HARRY W WITTIR6 
or COUN6CL 


September 10, 1974 


Hon. A. Daniel Fusaro 

Clerk, U. S. Court of Appeals 

for the Second Circuit 

1702 U. S. Courthouse, Foley Square 

New York, N. Y. 10007 

re: Vermont Natural Resources Council, 

Inc., et al v. Brinegar, et al - 
Appeal from District of Vermont 
Civil No. 74-149 ___ 

Dear Sir: 

Enclosed please find twenty-five copies of the 
Brief of the Town of St. Johnsbury, Intervenor - Defendant- 
AoDellee in the above-captioned matter. Service has been 
S; ipon Sarvey C. Carter, Esquire, Robert S. Schwartz, Esquire 

and William Gray, Esquire. 

Sincerely yours, 


WITTERS, ZUCCARO, WILLIS & LIUM 


EDWARD R. 


'CARO 


ERZ/cvm 

cc: Harvey C. Carter, Esquire 

Robert S. Schwartz, Esquire 
William Gray, Esquire 





